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IN THE SUPREME COURT OF PENNSYLVANIA 
MIDDLE DISTRICT 

 
 

WILLIAM PENN SCHOOL 
DISTRICT, et al., 

Appellants 

v. 

PENNSYLVANIA DEPARTMENT 
OF EDUCATION, et al., 

Appellees 

 

 NO. 46 MAP 2015 

 

  
APPELLANTS’ RESPONSE TO GOVERNOR WOLF’S APPLICATION 

TO FILE SUPPLEMENTAL BRIEF 

Days before oral argument in this matter, Governor Wolf seeks leave to file 

a supplemental brief to address a funding formula that was enacted five months 

ago.1

 First, the Legislature’s adoption of the funding formula does not come close 

to bringing the education funding system into constitutional compliance. While 

admirable in many respects, the formula (i) does nothing to address the glaring 

inadequacy of current funding levels, and (ii) applies to only a small fraction of 

 The troubling inconsistencies revealed by that submission serve only to 

highlight why this Court must not abstain from reviewing this matter. 

                                                           
1 Legislative Respondents discussed the funding commission in their brief, 

see Leg. Br. 18, and, as the Governor notes, it was first enacted into law five 
months ago, and made permanent three months ago. 
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overall funding, thus leaving in place the gross funding disparities between high-

wealth and low-wealth districts at issue in this case—which continue to be the 

widest in the nation. In fact, the formula touted in the brief applies to only one 

percent of the $25 billion that the Commonwealth and its school districts spend on 

public education and to only six percent of the state’s basic education 

appropriations. As a result, the formula fails to remedy the core problem 

bedeviling low-wealth school districts and their students: a funding system that is 

overly dependent on local property wealth. See. Pet. Rev. 1-6. That overreliance 

means that while wealthy districts can raise the revenue needed to educate their 

children, low-income districts cannot, depriving their children of the opportunity to 

meet state standards based solely on the zip code in which they were born. And 

while Governor Wolf is correct that “Pennsylvania is no longer one of the only 

states without a fair funding formula,” 2 the overreliance on local funding remains 

the central reason why, even after the formula’s enactment, he has recognized that 

“our commonwealth’s schools remain the most inequitable in the nation.”3

                                                           
2 See Alex Rose, Guv inks new school funding formula; Chester Upland gets 

$12M boost, Delaware County Daily Times, June 3, 2016, 
http://www.delcotimes.com/general-news/20160603/guv-inks-new-school-
funding-formula-chester-upland-gets-12m-boost (quoting Gov. Wolf) (emphasis 
added).  

 That 

3 Id. 
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was true when this action was filed, and it remains true now that one percent of 

education funding is being distributed in a fair manner. 

 Second, by legislative design, the state commission responsible for creating 

the new funding formula did not assess the adequacy of funding levels or attempt 

to determine the actual amount of funding necessary to implement the 

Commonwealth’s prescribed education program. That is, the “Commission’s 

charge [was] not to set a so-called adequacy level of funding.”4 The Legislature’s 

failure to address the “equally important” adequacy problem is well known to the 

Governor, for he raised that very issue when he signed the funding formula into 

law.5

 Third, the funding formula undercuts the Governor’s argument on appeal 

that there are no judicially manageable standards in place for determining whether 

  

                                                           
4 Statement of Rep. Donna Oberlander (Aug. 2, 2014), available: 

http://basiceducationfundingcommission.pasenategop.com/videoaudio; see also 
Basic Education Funding Commission, Report and Recommendations, 6 (June 
2015) (noting “Act 51 placed . . . limitations on the work of the Commission,” 
including that “[t]he General Assembly, through the annual appropriation process, 
shall determine the level of state funding for basic education”).  

5 See Brad Christman, Wolf signs bill changing education funding formula, 
WITF, June 3, 2016, http://www.witf.org/news/2016/06/wolf-signs-bill-changing-
education-funding-formula.php (“What we’re trying to get here is fairness, but also 
adequacy and both of those things are equally important in Pennsylvania. And I 
think with the fair funding formula[,] with the fair funding commission, we’ve 
addressed the issue of fairness.”) (quoting Gov. Wolf). 
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the current funding system is inadequate or inequitable. As the Governor concedes, 

the Commonwealth is now fully capable of making appropriations “based on [the] 

objective needs of each district.” Gov. Br. 3 (emphasis added). In other words, 

there are objective methods available today to measure what resources students 

need and the cost of implementing the State’s prescribed education program.  

That distinguishes this case from Marrero v. Commonwealth, 739 A.2d 110, 114 

(Pa. 1999), where this Court abstained from hearing an education funding 

challenge based on a lack of judicially manageable standards for assessing the 

adequacy of funding levels.6

Fourth, the Governor’s position is inconsistent with representations he has 

made to this Court within the last six months. As this Court knows, under 

questioning from a Justice of this Court, the Governor’s counsel conceded that “the 

question of adequate appropriation” to Commonwealth environmental agencies is a 

justiciable question which would require remand and fact-finding to determine 

whether the Commonwealth was complying with its constitutional duty to 

  

                                                           
6 Despite the assertion in the Supplemental Brief that Petitioners are 

“seeking to compel additional specific expenditures,” Gov. Br. at 5, Petitioners 
request no specific appropriation. They seek an order compelling the Legislature to 
comply with the Constitution. 
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conserve and maintain the environment.7

 Fifth, whether the funding formula “solves” the problems of inequity and 

inadequacy is a question of fact to be resolved at trial and does not change the 

justiciability analysis in this case. Petitioners will have no trouble demonstrating 

that the unconstitutional deprivations and disparities continue, with no end in 

sight.

 The Governor’s brief provides no 

explanation as to why the adequacy of appropriations to conserve and maintain the 

environment is reviewable while the adequacy of appropriations to maintain and 

support the public school system is not.  

8

                                                           
7 See Oral Arg. Video, Pa. Envtl. Def. Found. v. Commonwealth, 10 MAP 

2015 (Mar. 11, 2016), available: https://pcntv.com/2016/03/11/march-11-7-pm-pa-
supreme-court-session. 

 Thus, while Petitioners do not question the Governor’s good intentions or 

his well-founded belief that the education system is deprived of resources, see 

Gov. Br. 4-5, the record is clear that the current education funding system is 

8 See, e.g., Pa. Ass’n of Sch. Bus. Officials and Pa. Ass’n of Sch. Adm’rs, 
Continued Cuts: Losing Confidence, Losing Learning (June 2016), available at: 
www.pasa-net.org/Files/SurveysAndReports/2016/PASA-
PASBOReportSpring2016.pdf (noting that in the 2016-17 school year fifty percent 
of all districts plan to reduce or eliminate academic and extra-curricular programs; 
fifty-six percent of high poverty districts plan to cut or reduce programs; forty-six 
percent of districts plan to reduce staff; seventy-three percent of districts plan to 
increase elementary class sizes, and sixty-four percent plan to increase high school 
class sizes). 
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unconstitutional under both the Education Clause and the equal protection 

provisions. 

In sum, the Governor’s admission that the Commonwealth now has the 

ability to objectively measure what individual school districts need, only further 

demonstrates that this Court should not abstain from performing its core judicial 

duty: to review and enforce the constitutionality of state statutes and consider 

claims of constitutional deprivations. See Hertz Drivurself Stations, Inc. v. Siggins, 

58 A.2d 464, 469 (Pa. 1948) (“[W]ell settled federally, since Marbury v. Madison, 

and for Pennsylvania even a few years earlier, is the rule that a law repugnant to 

the Constitution is void and that it is not only the right but the duty of a court so to 

declare when the violation unequivocally appears.”) (internal citation omitted). In 

the absence of judicial intervention, there is nowhere else for Petitioners to turn to 

enforce the Constitution. As the Governor noted in June: “[O]ur constitution says a 

‘thorough and efficient education,’ and I think the William Penn suit is 

questioning whether or not we’re delivering on that. I kind of agree that we’re 

not, but the courts will have to rule on that.”9

  

 Objective measures exist by which 

the Court can and must rule on this matter. 

                                                           
9 Radio Times, A conversation with Pa. Gov. Tom Wolf, WHYY-FM (June 8, 

2016), available: http://whyy.org/cms/radiotimes/2016/06/09/pennsylvania-
governor-tom-wolf-on-his-time-in-office (emphasis added).  
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